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STATEMENT OF THE CASE

As stated by the Appellants on page 5 of their

brief, the following is the only question to be de-

termined by this court on this appeal, viz., is Section

7, Ch. 10 of the Session Laws of the Territory of

Alaska, enacted by the Legislature of that Terrtory

in 1915, constitutional and valid?



Section 7, Ch. 10 of the Session Laws of Alaska

provides

:

"In order to hold a claim or claims after the

annual assessment work has been done thereon,

the owner of such claim or claims, or some other

person having knowledge of the facts, shall

make and file an affidavit of the performance
of such assessment work with the Recorder of

the district in which such claim or claims is or

are located, not later than ninety (90) days
after the close of the calendar year in which
such work was done, or the improvement made,
which affidavit shall set forth the following

:

"The failure to file for record the proof of

assessment work as herein provided, shall be

deemed an abandonment of the location and
the claim shall be subject to re-location by any
other person, provided, however, that a com-
pliance with the provisions of this section be-

fore any re-location, shall operate to save the

rights of the original locator, and further pro-

vided, that if said placer claim or claims have
not been re-located by any other person or per-

sons within one year after such forfeiture, the

last locator, or claimant or owner of such for-

feited claim or claims and re-locate the same as

though the same had never been located."

Section 3, Ch. 74 of the Session Laws of Alaska,

enasted by the Legislature of that Territory in

1913, provides:

H5 * * ^f *

"The owner of such claim or claims or some
other person having knowledge of the facts,

shall make and file with the recorder of the



precinct wherein such claim is situate, an affi-

davit showing the performance of labor or mak-
ing of improvements to the amount of One
Hundred Dollars for each and every twenty
acres or fractional part thereof contained in

such claim as aforesaid and specifying the char-
acter of such labor or improvements.

"Such affidavit shall be filed with the precinct
recorder not later than ninety days after the
close of the calendar year in which the work
was done or improvements made. For the fil-

ing, recording and indexing of such affidavit

the recorder shall collect the sum of one dollar

and fifty cents. Upon failure to comply with
all the provisions of this section such claim
shall become forfeited and open to location by
others as if no location had been made."

It will be observed that the Act of 1913 supra

provides for the forfeiture of a claim for failure

to comply with the requirements of the section, a

portion of which is quoted above; and the Act of

1915 supra provides that failure to comply with the

requirements of the section quoted shall be deemed

an abandonment of the claim, and the ground em-

braced therein shall be subject to re-location pro-

vided the same is re-located after the expiration of

the ninety-day period and before the original owner

complies with the provisions of the statute with

reference to filing proof of labor.



The mining claim in controversy in this action

was located by the predecessor in title of appellants

on the 4th day of July, 1914 (Tr. p. 24), subsequent

to the passage of the Act of 1913 supra, and while

that law was still in force. The sections of the

two acts with reference to the filing of proof of

labor and the consequences of failure to file such

proof within the time provided by law, are slightly

different, for under the act of 1913 the failure to

file proof of labor within the ninety-day period re-

sults in a forfeiture of the claim, while under the

Act of 1915 the failure to file such proof of labor

within the ninety-day period does not result in the

forfeiture of the claim unless some other qualified

locator re-locates the claim after the expiration of

the ninety-day period and prior to the filing of the

proof of labor. The more stringent la wof 1913

was in force at the time appellants' predecessor in

title located the claim and acquired whatever in-

terest he or they ever had in the mining claim in

controversy, and their grantor located the claim

with full knowledge of the statutory provision re-

garding proof of labor. The legislation complained

of by appellants is therefore prospective and not

retroactive so far as the rights of the parties to

this action are concerned.



It cannot be seriously contended that Section 7

of the Act of 1915 supra is unconstitutional, for

Section 3 of Article 4 of the Constitution of the

United States grants to Congress plenary power to

dispose of all lands belonging to the United States,

and the authority of Congress to grant to states and

territories the power to provide by legislative enact-

ment rules and regulations governing the right to

the possession of mining claims has been uniformly

upheld by the courts. In Butte City Water Com-

pany v. Baker, 196 U. S., 119, 25 Sup. Ct. Rep., 211,

the Court said:

"The authority of Congress over the pub-
lic lands is granted by Section 3, Article 4, of

the Constitution, which provides that 'the Con-
gress shall have power to dispose of and make
all needful rules and regulations respecting the

territory or other property belonging to the

United States.' In other words, Congress is

the body to which is given the power to de-

termine the conditions upon which the public

lands shall be disposed of. The nation is an
owner, and has made Congress the principal

agent to dispose of its property. Is it incon-

ceivable that Congress, having regard to the

interests of this owner, shall, after prescribing
the main and substantial conditions of disposal,

believe that those interests will be subserved
if minor and subordinate regulations are in-

trusted to the inhabitants of the mining dis-

trict or state in which the particular lands
are situated? While the disposition of these



lands is provided for by congressional legisla-

tion, such legislation savors somewhat of mere
rules prescribed by an owner of property for

its disposal. It is not of a legislative character

in the highest sense of the term, and, as an
owner may delegate to his principal agent the

right to employ subordinates, giving to them
a limited discretion, so it would seem that Con-

gress might rightfully intrust to the local legis-

lature the determination of minor matters re-

specting the disposal of these lands.

"Further, Section 2324 distinctly grants

to the miners of each mining district the power
to make regulations, and the validity of this

grant has been expressly affiffrmed by this

Court."

We submit that the only question to be ans-

wered by this Court on this appeal is, has Con-

gress granted the Legislature of Alaska the power

to enact Section 7, Ch. 10, of the Session Laws of

1915 supra? The answer to this question can be

ascertained by an examination of the various Acts

of Congress granting to the Legislatures of States

and Territories and local organizations of miners

the power to make rules and regulations regarding

the rights of citizens of the United States, and those

who have declared their intention to become such,

to locate and hold possession of mining claims.

The following sections of the United States

Statutes, as construed by the courts of this coun-



try, clearly disclose the power of the Alaska Legis-

lature to enact the legislation criticized by appel-

lants :

Section 2319 R. S. Comp. Stat, of 1918, Sec.

4614:

"Lands Open To Purchase By Citizens—All
valuable mineral deposits in lands belonging to

the United States, both surveyed and unsur-
veyed, are hereby declared to be free and open
to exploration and purchase, and the lands in

which they are found to occupation and pur-
chase, by citizens of the United States and
those who have declared their intention to be-

come such, under regulations prescribed by
law, and according to the local customs or rules

of miners in the several mining-districts, so far
as the same are applicable and are not incon-
sistent with the laws of the United States."

Section 2322 R. S. Comp. Stat, of 1918, Section

4618:

"Locators' Rights of Possession and Enjoy-
ment—The locators of all mining locations

heretofore made or which shall hereafter be
made, on any mineral vein, lode or ledge, sit-

uated on the public domain, their heirs and as-

signs, where no adverse claim exists on the

tenth day of May, 1872, so long as they com-
ply with the laws of the United States, and
v/ith state, territorial and local regulations not
in conflict with the laws of the United States
governing their possessory title, shall have the

exclusive right of possession and enjoyment of

all surface included within the lines of their

locations," etc.



Section 2324 R. S. Comp. Stat, of 1918, Section

4620:

Regulations by Miners—The miners of each
mining district may make regulations not in

conflict with the laws of the United States or

with the laws of the state or territory in which
the district is situated, governing the location,

manner of recording, amount of work neces-

sary to hold possession of a mining claim, sub-

ject to the following requirements; The loca-

tion must be distinctly marked on the ground
so that its boundaries can be readily traced,

All records of mining claims hereafter made
shall contain the name or names of the loca-

tors, the date of the location, and such descrip-

tion of the claim or claims located by reference

to some natural object or permanent monument
as will identify the claim. On each claim lo-

cated after the tenth of May, 1872, and until

a patent has been issued therefor, not less than
one hundred dollars' worth of labor shall be
performed or improvements made during each
year. * * * and upon a failure to comply
with these conditions, the claim or mine unon
which such failure occurred shall be open to re-

location in the same manner as if no location

of the same had ever been made," etc.

Section 5050 Comp. Stat, of 1918, 31 Stat, L.,

328:

"Miners' Regulations for Recording; Re-
corder; Records Legalized— * * Min-
ers in any organized mining district may make
rules and regulations governing the recording

of notices of location of mining claims, water



rights, flumes, and ditches, mill sites and affi-

davits of labor, not in conflict with this act or

the general laws of the United States," etc.

Section 2324 R. S. supra provides that "upon

failure to comply with these conditions the claim or

mine upon which such failure occurred shall be

open to re-location," etc. What are the conditions

referred to? Appellants contend that only the re-

quirements of the Act of Congress must be observed

in order that the locator or owner may enjoy con-

tinuous possession; but if such were the intention

of Congress why was not the word "requirements'*

used instead of the word "conditions"? We insist

that the word "conditions" refers not only to the

requirements of the Act of Congress, but also to all

the rules and regulations provided by the mining

organizations and the state or territory where the

claim is situated, when such rules and regulations

are not inconsistent with or repugnant to the Con-

gressional requirements. The fact that the regula-

tions of mining organizations and legislation by

states and territories, enlarging the requirements

of the Acts of Congress, have been uniformly upheld

by the courts demonstrates the untenability of ap-

pellants' contention.

In O'Donnell v. Glenn, 19 Pac. 302, the Supreme

Court of Montana held that the Comp. Stat. Mont,,
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Section 1477, providing that the declaratory state-

ment, required by the United States laws to be filed,

on locating a claim, shall be on oath, is not an in-

fringement of Section 1851, R. S. U. S., which pro-

hibits the passage of any territorial law interfering

with the primary disposition of the soil; and this

Court, in North-more v. Simmons, 97 Fed., 386,

said:

"In view of the language of the statute, and

the decisions of the Supreme Court, so far as

they afford light upon its meaning, we are of

the opinion that Section 2324 was intended to

prescribe the minimum amount of expenditure

in labor or improvements which was exacted by

the United States within a maximum period,

and to leave the state legislatures or local min-
ing districts the power to make such reasonable
regulations as they might deem advisable, with-

in the prescribed limit; such regulations to be
always subject to the provisions of the statute

that at least the expressed yearly amount in

work or improvement must be expended upon
the claim, and that, at most, the time for ex-

pending the same shall not be extended beyond
the designated year. This, we think, is clearly

implied in the language of the statute."

Butte City Water Company v. Baker, 196

U. S., 119; 25 Sup. Ct. Rep. 211;

McCulloch v. Murphy, 125 Fed., 147;

Cloninger v. Finlaison, 230 Fed., 98.
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Appellants contend that Section 2324 R. S.

supra, empowering mining organizations to make

rules and regulations governing the
''manner of

recording," refers only to the recording of location

notices, but most, if not all, of the mining states

and territories have provided for the recording of

proof of labor, and have made the record of such

proof prima facie evidence of the performance of

such labor.

2 Lindley on Mines, 3rd Ed., 636.

When Congress, in Section 2324 R. S. supra,

says "upon failure to comply with these conditions,"

it refers to the conditions imposed by the entire

Act of which both Sections 2322 and 2324 are

parts only, and not merely to the requirements

stated in Sections 2322 and 2324 R. S. supra.

"In the construction of a statute, in order to

determine the true intention of the legislature,

the particular clauses and phrases should not
be studied as detached and isolated expressions,

but the whole and every part of the statute

must be considered in fixing the meaning of

any of its parts."

Black on Interpretation of Laws, Sec. 74,

p. 166.

"Sections, clauses and provisions of a stat-

ute, as well as the particular words and phrases
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employed, are not to be considered in themselves
alone, and construed as if isolated from the

rest, but they are to be interpreted with refer-

ence to the language surrounding and accom-
panying them, the context; and if there is any
ambiguity or doubt as to their intended mean-
ing, the context must be consulted as a means
of removing the obscurity. When we speak of

the 'context' it is not meant merely that dif-

ferent words or clauses in the same sentence

must be compared with each other, or succes-

sive sentences be read together. But in a wider
sense, one section of a statute may stand as
context to another, whether it immediately pre-

cedes or follows it or is more widely separated
from it, provided it bears upon the same sub-

ject matter."

Black on Interpretation of Laws, Sec. 75,

p. 169.

If appellants' interpretation of Section 2324

R. S. supra were tenable, then the regulations which

mining organizations, states or territories may

make are of no force or validity, but appellants have

failed to point out in their brief in what respect

Section 7, Ch. 10, Session Laws of 1915, supra, is

inconsistent with or repugnant to the various acts

of Congress governing the location and possession

of mining claims. It will also be observed that the

section of the Alaska lav/ criticized by appellants

does not refer in any way to the final disposition

of land of the United States, but merely provides
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the method by which a locator of a mining claim

may continue to hold possession of such claim. In

Butte City Water Company v. Baker, supra, the

Supreme Court of the United States said:

"The Montana statute (Montana Codes An-
notated Sec. 3612) among other supplementary
regulations, provided that the declaratory state-

ment filed in the office of the clerk of the county
in which the lode or claim is situated must
contain 'the dimensions and location of the dis-

covery shaft, or its equivalent, sunk upon lode

or placer claims' and 'the location and descrip-

tion of each corner, with the markings thereon.'

A failure to comply with these regulations was
the ground upon which the Supreme Court of

Montana held the location invalid. It is con-
tended that these provisions are too stringent,

and conflict with the liberal purpose manifested
by Congress in its legislation respecting mining-
claims. We do not think they are open to this

objection. They certainly do not conflict with
the letter of any congressional statute; on the
contrary, are rather suggested by Section 2324.
It may well be that the State Legislature, in

its desire to guard against false testimony in

respect to a location, deemed it important that
full particulars in respect to the discovery shaft
and the corner posts should be, at the very be-

ginning, placed of record. Even if there were
no danger of false testimony, it was not un-
reasonable to guard against the resurrection of

incomplete locations when, by subsequent ex-

plorations, mining claims of great value have
been uncovered."

In Wright v. Lyons, 77 Pac. 81, the Court

said

:
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"The very terms of these requirements per-

mit state and local laws and rules regulating

the location of mining claims, the only limita-

tions prescribed being that they shall not con-

ffict with the paramount law providing for the

disposal of the public mineral domain to pur-
chasers."

"The record must at least substantially ac-

cord with the United States statutory require-

ments, but there is here left scope for state and
district regulations, and a reasonable amount
of development work may be required, so as to

expose the lode, render certain the discovery,

and indicate the good faith of the locator, and,

as evidence of such compliance, proof may be
required that the work has been done. Such
regulations are not deemed to be repugnant to

the Federal Statute, and are therefore valid

and binding upon the locator, if he would se-

cure a good location."

But even if the power to enact Section 7, Ch. 10,

of the Session Laws of 1915
;
supra, had not been

granted to the Alaska Legislature, by the general

acts of Congress it certainly cannot be seriously

questioned that such power was granted to the

Alaska Legislature by Section 5050 of the Compiled

Statutes of 1918, which section applies particularly

to Alaska, because in that section Congress specifi-

cally granted to the miners of Alaska the power to

make regulations governing affidavits of labor. Ap-

pellants contend that Congress intended only, by
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that section, to empower miners to make regulations

providing for affidavits of labor which would be

prima facie proof of the performance of such labor

;

but the act itself places no such limitation on the

power of the mining organizations. As is said by

the Superior Court, in Butte City Water Company

v. Baker, supra:

"It may well be that the State Legislature,
in its desire to guard against false testimony
in respect to a location, deemed it important
that full particulars in respect to the discovery
shaft and the corner posts, should be at the
very beginning placed of record."

The Legislature of the Territory of Alaska

deemed it advisable to require proof of labor to be

made a matter of record, and that in default of

the recording of such proof within a prescribed

time, the claim should be subject to re-location, pro-

viding the re-location were made after the expira-

tion of the time for filing, and before the original

owner actually recorded such proof.

It is true that forfeitures are odious to the law,

but where the law requires the doing of a certain

act and prescribes the penalty for failure to do

such act, the courts have no discretion, when such

failure is shown, but to prescribe the penalty pro-

vided by law.
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Section 2324 R. S. supra provides, among other

things, that the failure to do annual assessment

work on a claim shall render the claim open to re-

location, providing the original locator has not re-

sumed work on said claim after such failure and

before the re-location; but that section so far as

its applicability to Alaska is concerned, was amend-

ed by an Act of Congress dated March 2nd, 1907,

34 Stat. 1243, to the effect that the failure to do

the assessment work before the first of January of

the following year would result in a forfeiture of

the claim, and this Court, in Thatcher v. Brown,

190 Fed. 708, said that the Court was powerless

to prevent a forfeiture if the work was not per-

formed within the year, and passing upon the

question the Court uses the following language:

"Both acts expressly require $100 worth of

work or improvements to be done or made on or

for the benefit of each claim during each year.

But the consequence of a failure to complete
such work or improvement within the year are
differently declared, and such differences are
irreconciliable. In the earlier act such failure
is not declared to end the locator's right; but
he is thereby given the right to resume the
work after the expiration of the year, provided
there has been no other location meanwhile. By
the latter act no such permission is accorded,
and therein an express declaration that such
failure works a forfeiture of the claim. To
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that extent the prior law, so far as it affects

claims in Alaska, was necessarily repealed by
the later one."

Lockhard v. Johnson, 181 U. S., 516; 21

Sup. Ct. Rep. 665;

Dwinnel v. Dyer, 7 L. R. A. (n. s.)' 763, at

777, and note;

Black v. Elkhorn Mining Co., 163 U. S. 445,

16 Sup. Ct. Rep. 1101;

Harris v. Kellog, 49 Pac. 708.

In Callahan v. Thompson, the District Court for

the Third Division of the Territory of Alaska

passed on the question involved in this appeal ad-

versely to the contention of appellants; we are ad-

vised, however, that no opinion was written by the

Court in that case.

Appellants cite and quote from Lindley on

Mines and Snyder on Mines. In 2nd Lindley on

Mines, 3rd Ed., Section 636, the author gives it as

his opinion that legislation by a state or territory

to the effect that the failure to file proof of labor

would result in a forfeiture of a mining claim,

would be declared void by the courts, but Mr. Lind-

ley cites no authorities to sustain his opinion, nor

does he give any specific reason for his judgment.



And in 1st Snyder on Mines, Section 498, that au-

thor comes to the same conclusion as Mr. Lindley,

but he also fails to support his judgment by any

adjudicated cases.

It is evident from a perusal of the two sections

cited from Lindley on Mines and Snyder on Mines

that neither author has given the matter very

serious or extended consideration, for Mr. Lindley,

in Section 636, supra, after enumerating the states

which have enacted laws providing for the filing

of proof of annual labor, uses the following lan-

guage:

"The failure to file affidavits of annual la-

bor is accompanied by no serious penalty. There
is no provision in any of the existing statutes

to the effect that a failure to comply with its

terms will work a forfeiture."

and Mr. Snyder, in Section 496, supra, uses the

following language:

"But while nearly all of the states, if not all

of them, make failure to file and record such
proof a forfeiture of a claim, the authorities

are united to the effect that such legislation as

this is, at the most, only directory," etc.

We submit that the obvious lack of information

on the point in controversy by these two authors
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renders their judgment on that point, to say the

least, fallable.

On page 12 of appellant's brief, they say:

"It was never the intention of Congress to

permit any legislature to cut off the miner's
estate in the public domain after he had initi-

ated title thereto so long as he complied with
the laws of the United States."

If such contention be true, then all of the legis-

lation of states, territories and miners' organiza-

tions imposing additional requirements on the lo-

cators and owners of mining claims beyond those

required by the acts of Congress are void. But this

Court, in Northmore v. Simmons, supra, and the

Supreme Court of the United States in Butte City

Water Company v. Baker, supra, have upheld such

legislation by states, territories and miners' organ-

izations. In fact, the appellants, in their brief,

concede that states, territories and miners' organi-

zations have the power to make any additional re-

quirements concerning the location of mining claims

not in conflict with the laws of the United States.

On page 27 of their brief, appellants say:

"A valid location of a mining claim segre-

gates or cuts out the ground from the public

lands, and it becomes the property of the lo-

cator, and the same ground cannot be located
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or possessed by another until the original lo-

cator either abandons the claim or forfeits it

under the federal statute."

We insist that such contention, if tenable, would

render inoperative all legislation by states, terri-

tories and miners' organizations with reference to

the locating and holding of mining claims.

Appellants rely on the ruling of the Supreme

Court of Utah, in re Murry Hill Mining & Milling

Company v. Havenor, 66 Pac. 765; but it will be

observed that Section 1500 R. S. of Utah, does not

provide for a forfeiture in case of failure to file

proof of labor. It provides, substantially, that one

who performs the annual labor required by law on

a mining claim, in order to prevent forfeiture, can

by filing proof of labor perpetuate legal evidence of

the performance of such labor and the same section

of the Utah statute makes affidavits of labor so filed,

or certified copies thereof, prima facie evidence of

facts therein stated, but even if the statute were

susceptible to either construction, the Court will re-

solve the doubt in favor of the one which appellees

contend for, in order to prevent forfeiture. Nor does

the Supreme Court of Utah hold that Section 1500

R. S. of Utah is in conflict with Section 2324 R. S.

supra; the language of the opinion does not warrant
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the inference that that Court intended to so construe

the Utah statute, but the Court does, in our judg-

ment, misconstrue Section 2324 R. S. supra, for it

holds that the only conditions to be complied with

by the claim owner, under that section, are the per-

formance of labor and the making of the improve-

ments specifically required by the statute. If such

a contention were tenable, any additional require-

ments exacted by legislation of miners, or by legis-

lation of states or territories, would be idle cere-

mony. The conditions referred to in Section 2324

R. S. supra, are the specific conditions enumerated

in that section, and whatever conditions may be re-

quired by the legislation of miners, and state or

territorial legislation, which are not in conflict with

the particular requirements specified by Congress.

This construction is in harmony with both the letter

and the spirit of the section, and has been approved

by many adjudications of this Court and all other

Courts that have had occasion to pass upon the

question, with the possible exception of the adjudi-

cation of the Supreme Court of Utah above men-

tioned.

Northmore v. Simmons, 97 Fed. 388;

Cloninger v. Finlaison, 230 Fed. 98;
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Erhardt v. Boaro, 113 U. S., 527;

Butte City Water Co. v. Baker, 196 U. S.,

119;

Wright v. Lyons, 77 Pac. 81

;

Sisons v. Sommers, 55 Pac. 829;

McCowan vs McLay, 40 Pac. 602;

O'Donnell v. Glenn, 19 Pac. 362;

Metcalf v. Prescott, 25 Pac. 1037;

Beals v. Cone, 62 Pac. 948.

We contend that the judgment of the trial court,

holding that Section 7, Ch. 10 of the Session Laws

of the Territory of Alaska, enacted by the Legisla-

ture of that Territory in 1915, is both constitutional

and valid, is sound and should be affirmed.

Respectfully submitted,

Lyon & Orton,

Fred Harrison,

Attorneys for Appellees.


